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Chapter 28: Representing Parents
in Child Welfare Cases*
by Vivek S. Sankaran 1

§ 28.1 Introduction
A parent's constitutional right to raise his or her child is one of the most venerated
liberty interests safeguarded by the Constitution and the courts. 2 The law presumes
parents to be fit, and it establishes that they do not need to be model parents to retain
custody of their children. 3 If the state seeks to interfere with the parent-child relationship, the Constitution mandates that the state: ( 1) prove parental unfitness, a standard
defined by state laws; and (2) follow certain procedures protecting the due process
rights of parents. The constitutional framework for child welfare cases is premised on
the belief that the interests of children are best served when children are in their
parents' custody. For that reason, the state's evidence of parental unfitness must
satisfy a high burden before the state may interfere with or permanently sever the
parent-child relationship.
Attorneys who represent parents in child protective proceedings play a crucial
role in safeguarding these liberty interests. This role manifests itself in many ways.
Similar to criminal defense attorneys, parents' attorneys protect their clients from
unjust accusations, ensure that their clients receive due process protections, and help
to ensure that the entire judicial process affords their clients a fair opportunity to take
advantage of its protections. In situations where temporary removal occurs, advocacy

*

Author's Note: I based a large part of this chapter on a guidebook for parents' attorneys I co-wrote
with Professor Frank Vandervort for the Michigan State Court Administrative Office. In addition to
Professor Vandervort, I would like to thank David Meyers, Rich Cozzola, and Professor Chris
Gottlieb for reviewing drafts of this chapter and providing invaluable feedback.
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Vivek S. Sankaran, J.D., C.W.L.S., is a clinical assistant professor of law in the Child Advocacy Law
Clinic. Professor Sankaran's research and policy interests center on improving outcomes for children
in child abuse and neglect cases by empowering parents and strengthening due process protections in
the child welfare system. He currently sits on the Board of Trustees of the Detroit Metropolitan Bar
Foundation and is Director of The Detroit Center for Family Advocacy.
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Troxel v. Granville, 530 U.S. 57, 65 (2000) ("[T]he interest of parents in the care, custody, and
control of their children ... is perhaps the oldest of the fundamental liberty interests recognized by
this Court."); Michael H. v. Gerald D., 491 U.S. 110, 123-24 (1989) ("[T]he Constitution protects the
sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's
history and tradition."); Prince v. Massachusetts, 321 U.S. 158 (1944); Pierce v. Society of Sisters,
268 U.S. 510 (1925); Meyerv. Nebraska, 262 U.S. 390 (1923).
Santosky v. Kramer, 455 U.S. 745, 753 (1982) ("The fundamental liberty interest of natural parents in
the care, custody, and management of their child does not evaporate simply because they have not
been model parents or have lost temporary custody of their child to the State.").
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by parents' counsel can expedite the safe reunification of the family by ensuring the
prompt delivery of appropriate services to the family and by counseling parents about
the ramifications of the choices they must make. If the parent is unable to care for the
child, a parent's lawyer can serve the client by arranging for another temporary or
permanent legal placement, such as a guardianship or an adoption, which will advance
the parent's interests. In these and other situations, strong advocacy on behalf of
parents furthers the best interests of children and improves outcomes for both children
and their families. 4
The challenges confronting parents' attorneys are daunting. Parents involved in
child welfare cases often confront a host of seemingly insurmountable issues that
transcend child welfare, including poverty, substance abuse, mental illness, and
domestic violence. Those problems can make it difficult for an attorney to earn the
client's trust and develop a successful litigation strategy. The attorney must master
complex federal and state child welfare laws and become familiar with related laws in
areas such as adoption, guardianship, and special education. The attorney must also
engage in cooperative problem solving with a number of stakeholders, which can
include the child protection authorities, the child's attorney or guardian ad litem
(GAL), tribal representatives, CASA, and the court. But the attorney must always
hold the client's interests paramount, which may necessitate formal and assertive
courtroom advocacy. Too often, parents' attorneys must do all of this while receiving
low compensation, handling high caseloads, and enduring criticism that their advocacy
for their clients somehow harms their clients' children. 5 These and other challenges
make representing parents among the most difficult and important areas in which to
practice law.

§ 28.2 The Role of Parent's Counsel
In many ways, the role of the parent's attorney is no different than that of any
attorney representing a client. Rules of professional conduct adopted in each state
establish the basic parameters of the attorney-client relationship. 6 An attorney must
zealously advocate on behalf of his or her client and maintain an undivided loyalty to
the client's interests, regardless of the attorney's personal beliefs. 7 The attorney must
4

See, e.g., Bobbe J. Bridge & Joanne I. Moore, Implementing Equal Justice/or Parents in Washington:
A Dual Approach, 5314 Juv. & FAM. CT. J. 31 (2002) (finding that strengthening parents' counsel
increased family reunifications by 50% and stating that "the enhancement of parents' representation
has the potential to save ... millions in state funding on an annualized basis").
See, e.g.' AMERICAN BAR ASSOCIATION CENTER ON CHILDREN AND THE LA w' LEGAL REPRESENTATION
FOR p ARENTS IN CHILD WELFARE PROCEEDINGS: A PERFORMANCE-BASED ANALYSIS OF MICHIGAN
PRACTICE (2009) (describing problems in Michigan's system of parent representation).

Attorneys representing parents should also consult the AMERICAN BAR ASSOCIATION, STANDARDS OF
PRACTICE FOR ATTORNEYS REPRESENTING p ARENTS IN ABUSE AND NEGLECT CASES (2006), available
at http://www.abanet.org/child/clp/ParentStds.pdf.
See MODEL RULES OF PROF' LCONDUCT R. l. 7 cmt. (1983) ("Loyalty and independent judgment are
essential elements in the lawyer's relationship to a client.").
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